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This session will answer...

* What constitutes a gift?
> Are all gifts taxed?

* What's the difference between the exclusion and the exemption?
* What are the filing requirements for Form 7097

* Who is liable for the tax?

* How does the gift tax relate to the estate & GST tax regimes?

* What tax code changes can we expect?
* Can we still pay less?

* How do we prepare Form 709?
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Definition of “Gift”

- Any transaction in which interest in property is gratuitously
transferred

- Complete when donor relinquishes control & cannot change
disposition
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Gifts

Interest-free family loan = conveyance of economic benefit
(use of money) without consideration (interest payments)

Inducement = eager young man offers fiancé $150K to accept
marriage proposal BUT marriage is not consideration

Family care = home transferred to son in exchange for care
provided BUT state law prohibits payments for services to in-
home family members
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Not gifts

Oscar swag bag = compensation for services paid to curry
favor

Loan guarantee = incomplete gift since there is no
certainty that payment will be required

Divorce settlement = surrender of marital rights as per
divorce decree is not voluntary
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Elements of a Gift

1. Delivery
Actual or implied (e.g. new car in driveway or give car keys)

Directly or through 3™ party

2. Donative intent [see Officer Peebles]
Express or inferred
At time of gift

3. Acceptance
Donee takes unconditional possession (can disclaim in writing)

Donor forfeits all rights
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Officer Peebles

Uncovered wife’s affair with doctor & blackmailed him

Doctor delivered cash & said, “This is not blackmail money; | just want to
help you out”

Peebles did not report “gift”
Doctor’s accountant later issued 1099-MISC

Court held that this was taxable income since

it was not given with “disinterested generosity”

Actions speak louder than words!]

o)

Copyright © 2022 £ = Monica Haven, EA, JD, LLM e (310) 286-9161 @ mhaven@pobox.com ® www.mhaven.net




Page 3

Common Types of Gifts

Below-market loan: Gift = Interest at Applicable Federal Rate

Debt forgiveness: Gift = Unpaid balance
Demand loan: treated as made on last day of calendar year

Term loan: treated as gift on date funds are loaned

De minimus exemption: $10,000

Below-market sale: Gift = FMV — discounted sales price
Transfer to an irrevocable trust: Gift = Value of assets transferred
Joint annuity: Gift = Premium difference btw. joint & single-life annuity

Corporate dissolution: Gift = Value of distrbtn — shareholder’s interest
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Gifts by Check

Gift is considered complete if:
donor intended to make gift,
delivery was unconditional,

deposit was made in year of gift & within reasonable time
after issuance (even if not yet cleared),

donor’s bank did not reject the check, and
donor was alive when the donor’s bank paid it
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Transfers into Joint Ownership

State law governs when transfer is deemed complete

Generally:
Real property, mutual funds, stocks & bonds upon re-titling

Bank & brokerage accounts when donee makes withdrawal for own
benefit

Mom re-titles condo to avoid probate [Gift # 1] — oops!
Son quit claims property back [Gift # 2] — OOPS!

INSTEAD, draft written agreement which states:
Neither party may sever joint tenancy without mutual consent
Joint tenancy is for estate transfer purposes only, and
Original owner will continue as sole owner until death or severance
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Gift Tax

* Enacted in 1932 (16 years after Estate Tax)

* Imposed on donor

* Cumulative tax — each successive gift is taxed at marginal
rate of all gifts made (even if tax on earlier gifts was
previously paid)
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Exceptions

* Gifts to qualified charities

Jay Z’s “donation” # CHARITY since settling a bet with de la Hoya

* Support payments (if legally required)
Pymts for living xpns of 25-year old son away from home = GIFT

But if son is only 17 # GIFT since legal obligation to support minor

* Direct payments for another’s medical expenses (incl. insurance
premiums)
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Exceptions (cont’d)

* Direct payments for another’s tuition

If paid directly to school
NO books, room & board, or supplies

* Qualified Tuition Programs (529 Plans) = GIFT
But eligible for aggregate of 5 years of annual exclusion

Elect on Form 709, Schedule A

51 LA
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Report §529 Plan
Contributions

Farn 7082011 BARACK H. OBAMA

SCHEDULE A, PART | CONTINUATION SHEET
Part 1 - Gifts Subject Only to Sifi T ex Gifts les polilical organ zation, medical, and educaton d mich sons., [See inetnicions)
A ; 8 C [ E F G H
e | * Dened's name and addrass Donors acjusted Date Value at Foe sl gily, S ra sl e
it | * Flelaunn; hip 1 IJ"GFn‘.'Ir {if anw) hasis ot git o g dateat git enler 107 ol {subtract eol. G
s Deszilption of git whmel fam ol Fy

o lithe gt wag ol sxurites, give CUSIP a0
o liclasely naid anfiy, piveEiN

DAUGHTER
DONOR ELECTED UNDER SECTION 529{C)(2)(B)
OF _THE _ConpR Mo TREAT 3 1007 GTET Lo

VING BEEN MADE RATAELY OVER A 5-YEAR
ERIOD BEGINNING IN 2007.

EE ELECTION MADE WITH TAXFAYER'S 2007
IFT TAX RETURN. 12,000, 0L/01/11 12,000, 6,000. 6,000,

2 WATASHA M. UBAMA

HICABZO, IL
AUGHTER

ONOR ELECTED UNDER SECTION 529(C)(2)(B}
F THE CODE TO TREAT A 2007 GIFT AS
AVING BEEN MADE RATAELY OVER A 5-YEAR
ERIOD BEGINNING IN 2007.

EE ELECTION MADE WITH TAEPAYER'S 2007
IFT TAX RETURN. 12,000. 01/01/11 12,000. 6,000, &.000.
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Annual Exclusion

* S16K/year to each donee (in 2022)

Exclusion Amount ($) Applicable Years

10,000 1998 - 2001
11,000 2002 - 2005
12,000 2006 — 2008
13,000 2009 — 2012
14,000 2013 - 2017
15,000 2018 — 2021
16,000 2022 -

* Must be present interest 2 grant donee immediate right to use &
possession

Grandpa sends
* 840K to University for grandson’s tuition (EXEMPT)
* 816K to grandson for books & supplies (EXCLUDED)
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Crummey Power o

el » B,
| don’t feel like
using my
“Crummey”

= power to take
X" the cash d

to one that is eligible immediately

Must make gift to an irrevocable trust (often to buy insurance)

Converts gift that is ineligible for annual exclusion

Must notify trust beneficiaries of right to withdraw contributed
amount for minimum of 30 days

—> giving unrestricted right to immediate use, possession, or enjoyment
of gift satisfies present interest rule

Assets not withdrawn qualify for annual gift tax exclusion
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Present Interest

UTMA okay if:

Funds immediately available for minor’s benefit,

minor will receive property by age 21, and
property will pass to the minor’s estate

ILIT okay if:

Gifts of future interest converted using Crummey power
Grant bene the right to withdraw funds for limited time

NOW
LATER
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Gift-splitting

Spouses may elect to jointly give $32K (in 2022)
both spouses must be U.S. citizens / residents
married at time of gift, and
remain unmarried at year-end if separated after gift

Elect on Form 709, Part |
Donor spouse must file Form 709 (NO joint return)
Other spouse must sign consent on Line 18

Both spouses must submit 709s (mail in 1 envelope) UNLESS only
donor spouse made other gifts & consenting spouse made no
reportable gifts other than the split-gift
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Example of Gift-splitting

* H & W agree to split all gifts
H gave nephew S21K
W gave niece $18K

* Each gift is treated as %2 from H and %2 from W
-~ H & W then viewed separately to determine if gifts >
annual exclusion

—> Each donor must file gift tax return to report gift-splitting
(even if no taxable gift)
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Report Gift-splitting Election

kA Mo, 1545-2020

709 United States Gift (and Generation-Skipping Transfer} Tax Return
Farm ¥ od gifts made-during calander yuae 201 £ 0 1 1
ek g B Saa insteuctions. 2
b vonors first name and middla initial 2 Donor's ksl name 3 Donor's nocial geeury numbar
BARACK H. OBAME
TS TOTIIOET, STeE, 2T uTent number) 8 Ligal residence (domiclie)
L6000 PEMNEVLVANIA AVENUE, HW ILLINOIS
6 City, state, and 7P coge 7 Ciliznship (see nstrictions)
WASHINGTON, DC 20500 UNITED STATES
e | & lihe dongr died during Whe vear, check here and grtgs date of death " | Yee | Mo
2| 9 Ifyou sxtended the time to fils this Form 709, check here B
E 1@ Enter tha total number of doness listed on Schiedule A Gounl ench person only onge, 2
‘E 112 Have you {the donor) previowsly filed a Form 708 {or TO9-A) for any other year? 1Mo, skim Moe 10 e s L LR
E b 1l the answes Yo line 113 Is *Yes,” Ras your adoress changed sinca you last Hied Form 709 4o TOG-837 i X
® 12 Gine by bushand or wife to thivd perties, Do you consent 1o kave the gifts (inciuding peneration-sxipping fransfers) made by you and by your
g spouse to third parties during he calendar year considered as mada ona-halk by ezch of yeu? (See instr.} {If the answer is "Yes,” tha lollowing
- ninrmation must be furnighied and your spouse mis! sign the consent shown below. |f the answer 15 “No." skip Hres 13-18 and go to Seh. A} X
E 13 ame of consenting spovse MICHELLE L. OBAMA |14 ssh
15 Wore you marrled lo ang another during the entire calendar year? [see nstructions) .....oiciiiine R — I
16 |1 15 15 "No," check whether married dlvorced of mnuwr:w&m:eased.ind i date e
AN - olib b iop e Hiai g H filled b o AT ol on ™ s b e b e iy o e dhs ST TS T P T Y
Congent of Spoune. | consent to have the gifts (aed peneration-skipping transfers) mads by ma and by mvy spouse 1o third parlies during e calendar year
considered a5 mag one-hall by each of us. We are both gware of b jgint and saveral liability for fax created by the executlon of this congen,
onsanting Spouse's §lgrature e }{,;_(,;{_;;P' £ ,:Q’ T bote Q?"‘ ¢ .'? ~d&.
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Lifetime Exemption

* $12.06 million (in 2022)

Applicable Year Exemption (S) Applicable Credit (5)

2017
2018
2019
2020
2021
2022

549 M
11.18 M
11.4 M
11.58 M
11.7 M
12.06M

2,141,800
4,417, 800
4,505,800
4,577,800
4,625,800
4,769,800
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* Form 709 calculation does not exempt assets INSTEAD tax is calculated first,

then credit is applied

* Applicable credit applies to gifts & estates (a.k.a. Uniform Credit)

Only one lifetime exemption

Deceased spouse unused exemption (DSUE) may be used by survivor

Apply 15t to taxable gifts during lifetime
Remainder of credit available at death

[No gift tax due unless cumulative gifts > lifetime exemption ]
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Apply in Sequence

Taxpayer gifted:
S8K car to son
S26K cash to daughter for down-payment on house

S16K paid college tuition of nephew

1. Apply educational (medical or charitable) exemption

- gift to nephew is exempt

2. Apply annual exclusion
= entire gift to son & first S16K of gift to daughter are excluded

3. Apply lifetime exemption
= remaining S10K of gift to daughter is taxable
- tax totals 54,000 which reduces avail. Unified Credit

Taxpayer does not owe gift tax but must file Form 709
(even if he does not anticipate exceeding exemption during lifetime)

1 Monica Haven, EA, JD, LLM e (310) 286-9161 ® mhaven@pobox.com ® www.mhaven.net

Copyright © 2022 £=




Page 10

Non-Residents Aliens

Subject to gift tax only on US-sited real or tangible personal property

Mexican citizen gifts Arizona property to Mexican son = taxable

US citizen gifts Mexican property to daughter = taxable (regardless

of daughter’s nationality)

TIP: Gift intangible assets or transfer US-sited property to business

entity, then transfer shares

Eligible for annual exclusion; lifetime exemption of only S60K

Marital deduction is not unlimited (S164K in 2022)
US bene of foreign gifts > S100K generally must file Form 3520
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Expatriates

* Donee (rather than donor) liable for gift tax
If received from covered expatriate
For gifts after June 17, 2008
40% rate (in 2022)

* Covered expatriate = US citizen or long-term resident

average annual income tax liability > $178,000 (in 2022) for 5
years before relinquishing citizenship, OR

net worth = $2,000,000 on date of expatriation, OR

failed to comply with US tax obligations for 5 years prior to
expatriation.
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Form 709 - Filing Requirement
* Must file if:

Gift > annual exclusion

Don’t report political contributions, medical/tuition pymts or gifts where
donee aggregate is below exclusion amt

Gift of future interest

Gift-splitting elected

Gift of jointly-held or community property by one spouse only
Executor on behalf of deceased donor

Individual is beneficiary, partner, shareholder of donor entity

M|
* Filing required even if no tax due ”«??
8 Ieq 3 et You

K { Gift Tax
Forms

* Form 709 is an individual return
Spouses must file separately
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Form 709 - Due Date

Due April 15t of year following gift (or with Form 706 if donor
has died since making gift)

Automatic 6-month extension if Form 4868 filed to extend
income tax return

Use Form 8892 to extend 6 months if no income tax return due

Extension does not extend time for payment
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Tax Calculation

(Taxable Gifts during lifetime * Applicable Tax Rate)
— (Taxable Gifts in prior years * Applicable Tax Rate) \
Tentative Tax

- Applicable Credit Amount
= TaxDue

Calculated at cumulative

graduated rate
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Tax Rates (2022)

0 - 10,000 18 $0 + 18% over $0K

10,001 — 20,000 20 $1,800 + 20% over $10K
20,001 - 40,000 22 $3,800 + 22% over $20K
40,001 - 60,000 24 $8,200 + 24% over $40K
60,001 — 80,000 26 $13,000 + 26% over $S60K
80,001 - 100,000 28 $18,200 + 28% over $80K
100,001 — 150,000 30 $23,800 + 30% over $100K
150,001 — 250,000 32 $38,800 + 32% over $150K
250,001 — 500,000 34 $70,800 + 34% over $250K
500,001 — 750,000 37 $155,800 + 37% over $500K
750,001 — 1,000,000 39 $248,300 + 39% over $750K
1,000,001 and over 40 $345,800 + 40% over $1 M
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Sample Calculation

Facts
2017: S5 million taxable gifts (after annual exclusion)

2020: 513 million taxable gifts
Value of estate at death (2021) = 530 million

Step 1: Tax on previous gift(s)
S5 million in 17 =2 Tax = 51,945,800

But S0 paid...
...because Tax < 52,141,800 lifetime credit available
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Sample Calculation (cont'd)

» Step 2: Tentative tax on aggregate value of all gifts
S$13 million cumulative gifts in 20
- Tentative tax = 57,145,800

Step 3: Gift Tax due in 2020

S 7,145,800 Tentative tax [from Step 2]

— 1,945,800 Tax previously attributed to ‘17 gift [see Step 1]

$ 5,200,000 Tax attributable to ‘20 gift

— 2,632,000 Credit avail for 20 (= 54,577,800 — 1,945,800 used in ‘17)
52,568,800 Gift tax due in 20
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Sample Calculation (cont'd)

Step 4: Tax base for Estate Tax

S30M Value of estate in 21
+18M Prior taxable gifts added back to estate
S48M Tax base used to compute estate tax

Step 5: Estate Tax due in 21

$19,145,800 Tentative tax on S48 M tax base

- 2,568,000 Tax previously paid on gifts [from Step 3]
S$16,577,800 Estate tax liability

— 4,625,800 Credit avail for ’21

$11,952,000 Estate tax due in 21
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Who is liable for gift tax?

Donor (or personal representative if donor deceased) 8

Liability may shift to donee if donor is:
Expatriate

Delinquent
Must be assessed against transferee w/i 1 year after donor’s SOL expires
IRS may file lien against transferred property for 10 yrs after date of gift

Title to family home transferred from father to son. Dad was
assessed gift tax on transfer but did not pay.

Son (as transferee) assumes liability for gift tax

Voluntary assumption of donor’s liability by donee...
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Net Gift

Donee assumes liability to relieve donor of burden

Must file 709 for Donor (not Donee)
Any tax paid by Donee must be added back to Donor’s estate (3 years)

NO tax savings > Donee will net same gift whether
Donor pays tax and then gifts net amount, or
Donee receives full gift and then pays tax

In 2020, 85-yr old Mom gifts 515 M to Son who agrees to pay gift tax.

Tax on Gross Transfer of S15 M S 5,945,800
Applicable Credit (TY’20) (4,577,800)
Tentative Gift Tax S 1,368,000
Divide by 1.40 (= 1 + 40% tax rate) + 1.40
Actual Tax Due $977,143

Net Gift to Donee (= S15 M — Actual Tax) 514,022,857
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Net, Net Gift

* Donee assumes gift tax AND contingent liability for estate tax

* Can provide estate & gift tax savings
* Contingent liability can be discounted for present value
* Donee nets larger gift

_ Traditional or Net Gift Net, Net Gift

Amt. received by Donee 10,665,517 10,882,918
Amt. reported as Gift 10,665,517 10,182,403
Gift Tax Due 4,334,483 4,117,082
Estate Tax due if 3-yr look-back 2,331,952 2,214,990
Gift & Estate Tax liability 6,666,435 6,332,072
Combined tax savings 334,363

Example based on 85-year old Donor makes gift in 2007 [Arlein & Frazier, https://www.pbwt.com/content/uploads/2015/07/Trust-
Estates-Article-August-2008-ePrint.pdf].
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https://www.pbwt.com/content/uploads/2015/07/Trust-Estates-Article-August-2008-ePrint.pdf

= Page 14

=
Penalties ’?‘”-\.E

20% for “substantial” valuation misstatements; 40% for “gross”
misstatements

May be assessed against taxpayers as well as persons who
knowingly aid/abet understatement of tax liability (e.g.
attorney & appraiser)

Preparer penalties — previously applicable to income tax
returns only — were extended to include gift & estate returns
in 2007
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Statute of Limitations

3 years (6 years if > 25% of items unreported)

Gift tax valuations adequately disclosed on properly filed
(and unchallenged) 709 cannot be challenged by IRS on 706
[TRA 1997]

Taxpayer gifts private company stock to daughter & values shares at
S10K based on minority & marketability discounts. Since value of gift
< annual exclusion, it is not reportable

TIP: File 709 anyway to explain valuation & prevent IRS from
challenging future gifts & inheritances after statute on 709 expires
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Valuation

Valued at FMV when transfer is complete

Value may be discounted for:

Lack of marketability (e.g. restricted stock, limited
partnerships)

Lack of control (e.g. minority shares)

Built-in gains on appreciation prior to donee ownership

Frequently disputed by IRS
TIP: Use “qualified” appraisers

Copyright © 2022 £
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Carry-over Basis

Donee’s Basis = Donor’s Basis + Gift tax paid™* attributable to

GENERAL RULE:
accumulated appreciation

* NO basis adjustment if gift tax offset by applicable credit

Donor gifts property with FMV of $120K (basis = S100K basis)

Donor pays 55K gift tax
Donee then sells property for S150K (at a gain)

100,000 Donor’s basis
+ 1,000 Allocated gift tax paid {(120K — 100K) = 100K} * 5K

101,000 Donee’s basis
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Carryover Basis Exception

HOWEVER, if Donee later sells gifted property at a loss, Donee’s
basis is lower of carry-over basis or FMV at time of gift.

Sell < FMV Sell btw Sell > FMV
FMV & D’s Basis

LOSS GAIN

Donor’s Basis 100 100 100
FMV at the time of gift 90 90 90

Donee’s Sales Price 80 95 120

=» Donee’s Basis 90 90 or 100 100

Donee’s Capital Gain (Loss) (10) =80-90 0 20 =120- 100

Donee’s Basis equals... The lower of FMV or Basis for gain is 100, but Donor’s basis
Donor’s Basis no gain; basis for loss is [GENERAL rule]

90, but no loss
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Generation-skipping Transfers

* GST Imposed on direct skips to a relative > 2 generations below

* GST tax rate = top Estate Tax rate in effect (40% in 2022). No
graduated rates!

* GST not imposed on direct payments for tuition and medical
payments, nor on gifts < annual exclusion
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Transfers to Trusts

No GST on gifts to trust if:
Less than $16K (in 2022),
For the benefit of one skip person, and
Trust will be includible in skip person’s estate

Grandpa previously made annual gifts to 3 grandchildren (3 X
S16K in 2022)

- eligible for annual gift tax exclusion

Instead, Grandpa creates trust for benefit of all 3 grandchildren
& makes one lump-sum gift of 548K

= ineligible for GST exclusion
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GST Exclusion

* $12.06 million GST exclusion in 2022 (not portable)

* Lifetime exemption is automatically allocated first to lifetime
direct skips & indirect skips made to a trust; then to post-
death transfers

* BUT taxpayer may elect to change allocation by establishing
an inclusion ratio = use to preserve the GST Exclusion for
future taxable distributions & terminations from a trust

[ Inclusion ratio of zero = full exemption (no GST currently due)]
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GST Tax Computation

{AII GST transfers during year * max estate tax rate * Inclusion Ratio = GST Tax ]

Taxpayer transfers S2 million to trust for Son & Grandson, & allocates S500K of her GST
exclusion to the transfer. When Son dies several years later, there is taxable termination of
trust now valued at 53 million. [Tax rate at time of Son’s death = 40%)]

Inclusion Ratio = 1 — (500,000 +2,000,000) = 75%
GST Tax = S3 million * 40% tax * 75% inclusion = $900,000

[If all of transfer had been allocated, then inclusion ratio =0 & NO tax due]

TIPS: Allocate to one trust only rather than partial exclusions to several trusts.
Allocate exclusion to trusts FBO of skip-persons.
Allocate additional inflation-adjusted amt of available exclusion annually.
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GST Tax Reporting

Lifetime transfers reported on Form 709, Schedule A,
Part 2

Transfers at death reported on Form 706, Schedule R

Liability for GST Tax:
Transferor if direct skip
Trustee if taxable termination of trust
Transferee if distribution from trust
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Estate Tax

Lifetime gifts are added back to bump decedent’s estate into
higher marginal bracket

Gift tax previously paid is deducted against estate tax liability
— no double taxation

Result = gift is always taxed at highest possible bracket
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Gift vs. Estate Tax

Gift tax is tax-exclusive (assessed only on assets transferred)

Estate tax is inclusive (assessed on assets transferred + assets
used to pay tax)

Assume gift & estate tax rates are flat 50% & all unified credit has been used...

Gift: Donor transfers 52 million gift to donee & pays 51 million tax from other
moneys = Donee pockets % of total S paid out

Estate: Decedent leaves S3 million estate; executor must use S1.5 million to
pay tax = Heir receives only % of total S out
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Deathbed Transfers

* Certain “last-minute” (within 3 years) transfers intended to
reduce taxable estate are added back to gross estate

Applies to retained life estates, revocable transfers, life
insurance proceeds

“Lookback Rule” applied to ALL gifts before 1997

Dad gifts personal residence valued at 513 million to
Daughter in 2020, retaining the right to live in the home rent-free
- Dad pays gift tax of 562,000

Dad dies in 2021 =2 value of gift & qift tax paid are added back to estate
(= 513,547,000 = 13 M - S15K annual exclusion + 562K gift tax)
BUT estate tax due will be reduced by amount of gift tax previously paid
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Basis: Gift vs. Estate

Gift
* Donor’s basis (general rule)
* Donor’s holding period

— Donee liable for gains accumulated by Donor BUT
gets basis adjustment for allocable gift tax paid

Estate Nippee !
* Stepped-up basis (DoD) 0 o
* Long-term holding period

— Donee gets fresh start!
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Changes are coming!

Proposals include:
Annual Exclusion — eliminate for transfers to trusts & family entities

Lifetime Exemption — reduce to $3.5 or 5 M (w/o inflation adjustments) &
limit gift exclusions to S1 M

Valuation Discounts — eliminate for intra-family transfers
Trusts —impose GST tax on dynasty trusts & limits on GRATs
Tax Rates — start at 45% and graduate to 65% (for $1 B estates)

Basis Step-up — Apply carry-over basis for gifts and estates
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Tax Strategies

Until legislatives changes are enacted, minimize wealth taxes by:
Making inter vivos transfers
Removing assets from taxable estate
Maximizing use of exempt transfers
Using enhanced lifetime exemption
Using discounts & present value computations to reduce taxable values
Sheltering future appreciation

Strategies previously discussed, include:
Direct payments to 3™ parties (tuition & medical expenses)
Charitable contributions
Gift-splitting
Conversion of future interest to present (Crummey power)
Net, net gifting
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Other Strategies

Grantor Retained Annuity Trust (GRAT)
Grantor deposits assets into a fixed-term irrevocable
trust (NO annual or GST exemption)
Grantor retains right to fixed annuity stream — use
corpus if income insufficient
All income & gains (losses) are taxed to Grantor
Beneficiaries get residual at end of trust term

If Grantor pre-deceases term of trust, remainder interest is included in
his estate

Taxpayer (T) funds 10-year GRAT with 55 million = gift tax assessed on ca. 5820K
(= present value of remainder interest)

T receives annual annuity pymts of S$500K; beneficiaries eventually receive ca.
$1.15 M (= future value of S5M — annuity pymts)
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Other Strategies (cont'd)

Qualified Personal Residence Trust (QPRT)

Grantor places 1° or 2° home into trust

Grantor retains right to live in home for term of trust

Grantor remains responsible for upkeep = can claim deductions for
property taxes & mortgage interest

Grantor pays gift tax on transfer = value discounted for lack of
marketability

Capital improvements made by Grantor = additional gifts to the trust

If Grantor survives term of trust, property passes to Beneficiaries who can
then rent back to Grantor

Beneficiaries receive carry-over basis = large future capital gains (?)
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Other Strategies (cont'd)

Spousal Lifetime Access Trust (SLAT)
Grantor spouse transfers appreciated assets to trust FBO of Donee spouse

Apply marketability & control discounts to carefully selected assets = use up
lifetime exemption

Donee spouse receives lifetime income stream; Beneficiaries receive
remainder assets (carry-over basis)

Grantor remains liable for trust taxes
— income taxes paid = tax-free gift to Beneficiaries

Upstream Planning
Younger generation use maximum lifetime exemption to gift assets to elders
Elders “promise” to return those assets to children at death
IRS may deem transaction as deathbed transfer if elder dies too soon
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Comprehensive Example

Facts:

Single Taxpayer gifted
S200K to Son =2 reportable
S100K to Church = reportable

S$13K each to 5 grandchildren = not reportable
(exempted by annual exclusion)
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Appendix A

7“9 United States Gift (and Generation-Skipping Transfer) Tax Return | ows v isesmm
Fam bk Go to wwwins. poviForm 708 for mstructions and the Istest information. l___zu
Department of tha Traasury For gifts madk during calencar year o) 2]

Imaral Faweue Sanvicn » 300 nstructions.

i Donoe's first rama and middia initial 2 Conor's last rema 3 Donor's socil :ecurty numbar

4 AOdrss UMbar, STeat, and apartment numoar) 5 Lagal residence joomichs

& Ty or 10w, Sl of prowinga, couriny, and 21F o Torslgn postal ooda 7 Chzership [5oe NErucions,

E B [l the donor died during tha year, check harei- [] and anlor data of death . Yas | Mo
=| 8 Hyoumdendad the time to fla this Form 709, chadk hera & O

E 10 Enter the total number of doness: Ested on Schedula 8. Cound each parson only onos e

_‘E_ 11a Hmyﬁu[ﬂ'ﬁdanﬁpfmuudyﬂi-anmnTtﬂ-[nrmﬂ{ﬂwcﬂ'ﬂryw‘?ﬂ'ﬂn siplime11b . . . W
= b Has your address changed sinca you last fled Form 709 [or 7o2-A17 . . Ce e e e e

-E 12  Gifis by husband or willa to third pares. Do you corsent fo heva the gifts fncluding genertion-skipoing transfers] mads

= by you and by your spouse 1o #hard parfies durning the cakndar year oons d a=s mada one-hall by cach of you? [Bea

E imstructions.| (f the answar is *Yas,” the fallowing indomation must bs fumis :I'rr:l-:g:-uq:-uumm.lstsgﬂhnmrﬁmt

| shoan balow. H $he answer is “Mo,” skip ines 4248} . . . . . . ~__[Usa if FE"FIEII'TIHQ

~ | 13 Name of consanting spousa |'14 SSH 5|:I'|IH:|I|"[5

E 1§  Wero you mamiod to one anothar during the antire calondar yoor? Soo instructions. . .

18  Flina 15 & "No.” chock whothar [] mamied [] divorced or Dmiﬂmd.d:uniun:lgmdmﬂa;nm-mmh

17 Will & pift tae retum for this year ba Sled by your spousaT F “Yes," mail both rebums in the ssmo ervelopa

1l  Consant of Spowss. | consant fo hove tha gifts (and gr-nr.l:l:n-d-:ppn:lmnsl‘nr:-l mada by me and by my spousa 1o H1r|: F-u'hn-:-l:urrg tha celondar

yuar consdered os made ona-half by sach of us. 'We ero both awara of the join? and several labiity for tax crated by the smeoution of this consant.

Consanting spousa’s sigraturo e Cata »
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Step 1. Appendix A
Use Schedule A, Part 1 to report gifts to Son and Church —report

gifted amounts in full (attach statement & provide as much detail
as possible).

Form 7o Fao) Page 2
Computation of Taxable Gifts (Including transfers in trusf) (ses instructions)
A Duoes tha valua of any item listed on Schedule A refloct any valation discount? B “Yos," stach eaplanation . . . . . . Yes| ] Kol |
B [] 4 Chack hera if you alect undar saction 523{ci 2B to treat ary Fransiors mads this year 1o a qualified tuition program s mada rolably over a
S-year panod bagnning this yaar. Ses instructions. Attoch axplanabon.
Part 1 —Gifts Subject Only to Gift Tax. Gifts less poltical organization, medical, and educabonal exclusions. See instructions.

A E c D E F a H
Faami = Dongs's mama and addross Cionor's adusted Calo Waluo al Far spiE gifts, Het Farslor
numcar « Falxtioneship 1o donoe i1 any) b=k of gt of gt dxic of gt wniar 15 of [sublract col &
= Dosaription of gis oodumn F teom ool F)

= If Tha gift was of seourties, ghve CUSIF no.
= [T clomoiy hald onity, gk ERM

i B (sonb 1,0:0:0,000] &I'5I20 1, D00 (4T 1, D0, D0
1234 Main Stoet Anyiown, USA a5
2 First Chuch A 12,000,000] BiR20 03 00 D0 12,000, D0

1111 Pennsyivania Avermwe Arviown, USA sgges  —[——
Gifis made by spouse—oomplefe only i youw ae splitting gifts w.ihy::-:rsn:tu&: and fevshe aiso made gifts.
Charitable gifts must be included if
Form 709 is req'd to report other gifts

Tolal of Port 1. Add amourts frem Pert 1, oobumm H . . . 0 & 0 L L L L L L L L e e s e e e . e 13,000,000
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Step 2.

Do not report gifts to grandchildren in Part 2 or 3
since they are exempt under the annual exclusion.

Appendix A

Port 2—Direct Skaps. Gifts that are dirsct skips and are subject to both gift tax and gensmation-skipping transfer tax. You must st the gifts in
chronological order.

A B H 1] E F a H
e = Dongs’s name and acdnoss 2L | Donor's adjusied Calo Waluo ot For spli gifts, Hat tramsior
numisar * Fslationstip 1o donoe 1 any) gecton|  basis of gt of gift data of git emtar Wiol | |sublactcol G
« Demcripbion of gt ot coumn F trom ool F
» If tha gift was of saowritias, giea CUSIF no.
= [T chomaty hadd antty, ghva EN
_1 | [$15,000 gifts to skip persons are excluded by annual exclusion and not reportable]

5ifts made by spouse —oompiefe only if you are splitting gifts

with your spouss and he/she aiso made gifts.

Tolal of Port 2. Add amourts from Part 2, column H .
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Appendix A
Step 3:

Carry totals from Part 1 to Part 4 (on Page 3) — deduct annual
exclusion & non-taxable charitable deduction (net of its exclusion)
to determine taxable gifts.

Fiorm P ) Page 3
Part 4 — Taxable Gift Reoonciliation

| Total value of gits of domor. A.l:l-|:|1|:|1|:|k-|’r|:r|11|:-u|urrl1H|:IfF'|:l1:-1 Zand3 . . . . . . . . e . - . 1 13,000, 600

2  Total annual axchusions for gifts kstad on line 1 (saa instn e A - 30,000

3 T:ur.dudndmnufgmmhumlmzmnmﬂﬁ.ﬂm annual - . | 3 12,970,000
Deductions [sas instruchions) exclusion per doneea

4  Gifts of interests to spousa for which a mantal deduction : ~

numbsars of Schedule . . . . . . . . 4

§  Exolusions atinbutable togftsonbmed . . . . . . . L . o O o L. 5

8  Marntal deduction. Subtract fneSfromne s . . . . . . . . . o . . . i

i  Choioble deduction, based on fam rumibars 2 kss sochesions T 11285 004

A Total deductions. 8dd lmesBand 7 - . . . . - . . L L o o ..o e oo B 11,985,000

9 Sobirect ling 8 fombines . . .. - L] GRS, B0

10 Gﬂmmm-shppngtum;fm'hxnpqﬂ:huﬂhhsFm :"l:rEll:'i‘nmE-:h-n-:h.lhELPwI! :-nLG,1|:t.i'| .- - 10

11  Toamable gifts. &dd lines 9 and 10. Emtar hare and on paga 1, Part 2—Tax Computation, fne1 . . . . _ _ 14 985,000
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Step 4.
Carry total of taxable gifts on Line 11 of Schedule A, Part 4 to Line 1

of Form 709, Page 1 and complete tax computation using tax rate

schedule provided with Form 709 Instructions;
then subtract available Unified Credit to determine tax due.

TRy T R TR e PR .

Appendix A

Enter the amount fom Scheduls B, F'u.rl: 4, Ir-n 11

1omy ordar hore. —l

Copyright © 2022

r .o 1 585,00

2 Entor the ameunt from Scheduke B, inez . |NO gifts made in prior yeari ... [=
4  Total iaxabla gifts. Add lines 1 and 2 . .- . 3 A5,
4  Tox computed on amount on line 3 (saa Tﬂb.bl'-:nf[-‘mﬂpu‘h’.lg I.'H‘rT'm:ln |n.-.'h1.r|:|mn5:| 4 335,950

§  Tawoomputed on amount on line 2 saa Tabks for Computing Gift Tax in instructions) ]
8 Babnos Subiract ing 5 fominad . . . e e o i 335,850

_ﬁ T Applicabl credi amount. § donor has DSUE urrrnunl:fn:rn Ftn:hn:-nund or Resipred Exchusion

Amount, enter amount from Schedule C, line 5 otharwisa, see instructions f Y201 . . . 7 4,577,800

g B Enhu1hnupph:ﬂiu:mdtagu1:l1udluwd:hf:tdlmpmudsﬂ'rnm3:h B, ing 1, col. G B
g’ 9 Babnce Subirec hng 8 from ine 7. Do not snter kess than zem . . L] 4,577,800

3| 10 Enl:ﬂ'i'l:lﬁ-[ﬂl.:'ﬂdhmntdﬂﬂnﬂulmﬁcmm{wgrﬁswudﬁuﬂﬂﬂqﬂm&1'EI:I'£I

pe and befora Janwary 1, 1877, 3ea nstnuctionss _ . . 4
E 11 Babnce. Subiract ing 10 froen ling 22 Do not enter less i _ _ . i1 4,577,800
| 12 Applicabio crodit. Entor the smallor of lina 6 or ling 11 . |$4,237,850 Applicable Credit | [~ 339,950

| 13 Cradit for foroign gift taxees [ses instructions) . © ~——{r@maining for future years | |43
a | 44 Total credis. Add ines 12 and 13 . - - (= 4,571, Eﬂ-ﬂ 339 ﬂﬁm - 14 339,950
15 Euhnc-nﬁ.hmlmnufr:rnlmnu.ﬂun-utmwhsn R— 16 o

16  Generafor-skipping tmnsior taxas from Scheduls 0. Part 3, ool G, 1|:t.|l] 16
17 Total tax. &dd fnes 15 and 18 . . i7 [

{8  GHt and generation-skipping treredor fanes pr-ip.lrdwrh mtarsion n'l'l:l'n-n-1|:-iln . 1B
18  Hinz 18 is lass than ling 17, enter balamos diss. See mstructions © . . . . . . . . . . . 1B 0

M Hine 18 is grestar than line 17, enter omounttobe refunded .~ . . . . . _ . . . . _ . H)
E ﬁmﬁ?ﬁ’ i ComTac, I SRS DeCEEon o rapar (e o 0L B fasad o 24 oIS of MR o T
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Appendix A

Disclosure is Crucial

Sample Gift Tax Return Attachment

Taxpayer: John and Mary Doe IRS Form: 709
Taxpayer ID Number: 999-99-9999 For Tax Year Ending on 12/31/99

Attachment to Form 709, Page 2, Schedule A, Part 1, Section E — Value at Date of Gift

1. Description of Transaction:

Donor, John Doe, made a gift on November 15, 1999 to his daughter, Jane, of 25% of his Investor
Class membership interest in ABC, LLC, a North Carolina limited liability company (see the attached
Articles of Organization and LL.C Operating Agreement). The Donor owned 70% of the Investor Class
membership interests in ABC, LLC prior to the transfer gifting 1 7.5% of the Investor Class membership
interests to his daughter and retaining 52.5% of his Investor Class membership interests in ABC, LLC
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Appendix A

2. Identification of Parties:
(a) Donor: John Doe is the father of the Donee, Jane Doe.

(b) Donee: Jane Doe is the daughter of the Donor, John Doe. The gift was transferred to Mary
through her trust "The Mary Doe Irrevocable Trust dated 1/15/97", which provides income and
principal to Mary as the beneficiary of the trust in the absolute discretion of the Trustee of the

trust. The federal IDD number for this Trust is 58-9999999.

(c) Other related parties:

(1) LLC Manager: The Donor and his wife, Mary Doe, control the Manager Class
membership interest, representing 1% of the LLC’s outstanding membership interests,
as Co-Trustees of an irrevocable trust, known as "The ABC Management Trust dated

12/15/96". The federal ID number for the management trust is H58-8888888.

(2) Remaining LLC Member: Mary Doe is the owner of the remaining 30% of the
Investor Class membership interests in ABC, LL.C. Mary is John's wife and also Jane's

mother.
3. Valuation Method:

The Donor engaged Edward Expert of XYZ Appraisal Services, Inc, a Member of the Appraisal Institute
(MAI), to determine the value of the real property in the LLC as of 11/15/99, the date of the gift. 75%
of the property in the LLC consisted of real property, and the balance was made up of publicly traded
marketable securities and cash. The appraised value of the real property in the LLC was determined to
be $750,000 on 11/15/99 under the Comparative Sales Approach and the liquid assets had a current
value of $250,000 on that date for a total of $1,000,000.
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Appendix A

Tax Prep Pointers

Charitable Gifts
Include all gifts on Form 709, Schedule A, Part 4, Line 1
Then deduct gifts of partial interest
If no excludible gifts, then net on Line 11 will equal Line 1

Allocate annual exclusion (S16K/donee in 2026)
For gifts to a trust, each beneficiary is treated as a separate donee

On September 15, Grandma gifts 540K to an ILIT (w/ Crummey Powers) for 5
grandkids AND on October 1%, she gifts additional S10K to Grandkid A.

S8K contributions to ILIT for 4 grandkids are non-taxable since < annual exclusion
BUT aggregate to Grandson A must be allocated based on date of gifts

S8K to ILIT & first S8K of cash gift are excludable; S2K of cash gift is taxable
UNLESS Grandma allocates a portion of GST exemption
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Appendix B

Mist(r)akes to avoid

Not read Form 709 instructions
709 not filed by true donor

No spousal signature when gift-splitting has been elected
Inaccurate summary of previously filed gift tax returns
Failure to report 8 529 gifts ratably over 5 years
Reportable charitable donations omitted

Improper GST exemption allocations and tax computations

Deceased Spousal Unused Exclusion (DSUE) overlooked

o o oo 0o o o o O o

Insufficient supporting documents
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Gift Tax Return Organizer

Questions to ask:

Have any gifts been made in current or prior years?
Were gifts made from community property?

Do spouses intend to elect gift-splitting?

Were gifts made to a §529 Plan?

Does taxpayer have any Unused Exclusion from a deceased
spouse?

Documents to request:
All previously filed 709s (& examination reports, if any)
Governing instrument if gifts made to a trust

Estate tax return if spouse died after 2011 (for DSUE)
Valuation reports & appraisals

Copyright © 2022~ £= Monica Haven, EA, JD, LLM e (310) 286-9161 ® mhaven@pobox.com ® www.mhaven.net




Page 25

Why impose gift tax?

Arguments in favor of tax:
Provides progressivity
Provides backstop to income tax
Targets inheritances rather than earnings

Arguments against tax:
Discourages savings & economic growth
Burdens small businesses & family farms
Assessed at inopportune time
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G

Years

pd

Max. Tax

33.5

> 52.5(1936)
1942 - 77 57.75

1977 - 1981 70

1982 - 2001 65 (1982 — 84);
> 55

50 (2002)

> 45 (2007)

2002 - 2009

35
2013 -17 40
2018 - 2021 40

40

Copyright © 2022~ £=

ft Tax History

Rates (%)

5,000

4,400

- $3,000 (1977)
$3,000

$10,000

$11,000 (2002 - 05);

$12,000 (2006 — 10)

$13,000

$14,000

$15,000

$16,000

Annual Exclusion

Lifetime Exemption

N/A

N/A

$30,000

- $47,000 (1981)
62,800

- $675,000 (2001)
1,000,000

5,000,000
> 5,120,000 (2012)
5,250,000

- 5,490,000 (2017)
11,180,000

- 11,700,000 (2021)
12,060,000

9

Marital Deduction

N/A

50% (1949)

50%

100%

100%

100%

100%

100%

100%
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[RS Filing Stats (TY'19)

Form 709 Type # of Returns Filed Current Yr Gifts ($) Tax on Current Gifts ()

Non-taxable 247,000 80.6B
Taxable 1,000 5.8B 1.2B
Total 248,000 86.4 B 1.2B

* Average gift tax collected per taxable return filed =$1.2 M
* Average tax collected per total returns filed < $5,000
* Average tax rate on taxable gifts = $17%
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Monica Haven, E.A., J.D., LL.M.

(310) 286-9161 PHONE e (310) 557-1626 FAX

mhaven@pobox.com

WEBSITE: www.mhaven.net

The information contained herein is for educational use only and should not be construed as tax, financial, or legal advice. Each
individual’s situation is unique and may require specialized treatment. It is, therefore, imperative that you consult with tax and
legal professionals prior to implementation of any strategies discussed.
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